SOLICITORS DISCIPLINARY TRIBUNAL

IN THE MATTER OF THE SOLICITORS ACT 1974 Case No. 10873-2011

On 27 June 2013, Mr Webb appealed against the Tribunal’s findings on a number of
grounds. In Judgments dated 19 and 29 July 2013 the appeal was dismissed with costs
in favour of the SRA by Mr Justice Jeremy Baker. Webb v Solicitors Regulation
Authority [2013] EWHC 2108 (Admin.) and Webb v Solicitors Regulation Authority
[2013] EWHC 2225 Costs Only (Admin.)
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Mr Webb’s application for permission to appeal.
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Allegations

1. The allegations against the Respondent were that he:

1.1  Acted in a position of a conflict of interests, contrary to Rules 3.01 and 3.04 of the
Solicitors’ Code of Conduct 2007 (“SCC”);

1.2  Failed to act in the best interests of his client, contrary to Rule 1.04 of the SCC;

1.3 Breached an undertaking, contrary to Rule 10.05 of the SCC;

1.4  Failed to act with integrity and acted in a manner likely to diminish the trust the

public placed in the profession, contrary to Rules 1.02 and 1.06 of the SCC.

Allegations 1.3 and 1.4 were made on the basis that the Respondent had behaved dishonestly.

Documents

2.

The Tribunal reviewed all of the documents submitted on behalf of the Applicant and
the Respondent, which included:

Applicant:

Application dated 11 November 2011;

Rule 5 Statement and exhibit “JJG1” dated 11 November 2011;
Updated Skeleton Argument dated 15 October 2012;

Statement of Costs for Hearing on 31 May 2012 dated 30 May 2012;
Statement of Costs dated 12 October 2012;

Respondent

Respondent’s Response to the Rule 5 Statement and exhibits dated 26 March 2012;

First Witness Statement of the Respondent and exhibits “DAW1”, “DAW2” and
“DAW3” dated 25 April 2012;

Second Witness Statement of the Respondent and exhibit dated 14 May 2012;
Third Witness Statement of the Respondent and exhibit dated 28 June 2012;
Skeleton Argument dated 25 May 2012;

Chronology dated 12 October 2012;

Testimonials;

Bundle of Authorities;

Closing Submissions dated 16 November 2012;

Financial Position of the Respondent and exhibit dated 15 November 2012;
Statement of Costs for Hearing on 31 May 2012 dated 2 October 2012;



Statement of Costs dated 16 November 2012.

Preliminary Matter

3.

Mr Levey informed the Tribunal that the case had been adjourned from May 2012.
The previous Order of the Tribunal had allowed for the filing and service of Skeleton
Arguments by both parties and Mr Levey had updated his to correct two minor points;
firstly, at paragraph 1 the date of client CW’s death was 17 June 2010 and not 17 July.
That also required amendment in the Rule 5 Statement at paragraph 9. Secondly, his
previous Skeleton Argument stated that the Transfer had been effected before CW’s
death and it had been effected after; CW had died on 17 June 2010 and the Transfer
was dated 7 July 2010. The Respondent had agreed the corrections.

The Tribunal consented to the corrections being made and the Rule 5 Statement
amendment as to the date of client CW’s death.

Factual Background

5.

The Respondent was admitted as a solicitor on 1 December 1977 and his name
remained on the Roll of Solicitors. At the material time the Respondent practised and
continued to practise as David Webb & Co at 492 London Road, Westcliff-on-Sea,
Essex SSO 9LD and through a branch office at 48 The Ridgeway, Westcliff-on-Sea,
Essex SSO 8NU.

Client CW

6.

The Respondent had been CW’s solicitor for a number of years and had drafted a
Will, executed by CW on 28 April 2009. The Respondent had also assisted CW with
the transfer of title of 2A Armstrong Road, Manor Trading Estate, Benfleet, Essex
SS7 4PW. CW had been an individual with substantial assets.

In June 2010 CW sought advice from another firm of solicitors, Barnes Coleman. CW
told Barnes Coleman that he was concerned that he was being manipulated by people
including his accountant Mr CS. He said that he had been introduced to the
Respondent by Mr CS. CW described the Respondent as being “in cahoots” with
Mr CS.

The concerns voiced by CW were set out, together with other background
information, in a report to the Applicant dated 8 March 2011 by Barnes Coleman
concerning the Respondent’s conduct and carriage of CW’s matters. Barnes Coleman
acted for CW following his disinstruction of the Respondent’s firm until his death on
17 June 2010.

Conflict of Interests

9.

On 28 April 2009 CW signed a Will which had been drafted by the Respondent (“the
2009 Will”). The 2009 Will named the Respondent and Mr CS as CW’s executors.
Within the 2009 Will, CW had made the following legacies:



10.

11.

o £35,000 to Mr CS “in recognition of all the help and assistance given to me”
(Clause 3);

o £10,000 to each of his two Grandsons (Clause 7);
o £5,000 each to his neighbours CT, PT and friend BC (Clause 8).

CW also established a trust of £100,000 to be administered by Mr CS and Mr SR to
provide food, bedding and care products to various dog charities in Essex (Clause 10).
The remainder of the estate, after settlement of debts and expenses, was to be donated
to UCL Institute of Neurology for research into neurological diseases (Clause 11).

During his lifetime CW had made various loans and gifts and the 2009 Will made
provisions in relation to those. Clauses 5 and 6 related to two loans, the borrowers
being Mr BC and Ms NB. The clauses directed that, providing Mr BC and Ms NB
continued to make weekly repayments in respect of the loans during CW’s lifetime,
on CW’s death whatever remained of the loans would be written off. In respect of
Ms NB the loaned amount was £30,000. Ms NB was an employee of the Respondent
and also his cohabitee. Ms NB and the Respondent also owned property together.

Instructions from a Third Party

12.

13.

14.

The Respondent provided the Applicant with a copy of the instructions upon which he
had prepared the 2009 Will. The instructions for the 2009 Will were not provided
directly from CW to the Respondent but had been sent by email from Mr CS.

On 13 April 2011 the Applicant wrote to the Respondent and requested his
explanation of the matters raised by Barnes Coleman. The Respondent replied on
6 May 2011 and stated that:

o His role in the 2009 Will had been to prepare the same in accordance with
instructions received from CW’s accountant, Mr CS; and

o “It was clear that (CW) had discussed matters fully with his professional
adviser who had clearly taken independent advice on what he required in his
Will”.

On 6 June 2010 CW had signed another Will (“the 2010 Will”) which had been
prepared by his new solicitors Barnes Coleman. As a result of the 2010 Will, the 2009
Will was revoked. CW died on 17 June 2010. The 2010 Will was the subject of legal
challenge by both Mr CS and the Respondent’s partner, Ms NB. The Respondent
represented them both in that action.

Transfer of Property at 2A Armstrong Road

15.

By letter dated 6 June 2010 drafted by Barnes Coleman on behalf of CW and signed
by CW, the Respondent was instructed

“Kindly note that I no longer wish you to act on my behalf in any capacity and
| have instructed new solicitors... Please be notified that | wish to revoke my
instructions to transfer the above property (2A Manor Trading Estate,




16.

17.

18.

19.

20.

Benfleet, Essex) with immediate effect. Please take no further steps to effect
the transfer and if it has been effected, you must rescind it immediately”
[emphasis added].

For the avoidance of doubt 2A Manor Trading Estate was 2A Armstrong Road. The
letter was accompanied by an authority signed by CW requesting that all papers held
by the Respondent be forwarded to Barnes Coleman.

On 14 June 2010 the Respondent replied in relation to the collection of papers and
files from storage and wrote

“We confirm that we will not be registering any Transfer in respect of
2A Armstrong Road”.

A Land Registry search conducted on 14 June 2010 showed that the Registered
Proprietor of 2A Armstrong Road was CW; at the time of the Respondent’s
confirmation of instructions, no transfer in respect of 2A Armstrong Road had been
registered.

A further Land Registry search was carried out on 10 February 2011 and showed that
in the intervening period the Registered Proprietor of 2A Armstrong Road had been
changed and was in the name of “RMP LLP”, a Limited Liability Partnership. The
office copy entry recorded that the transfer of ownership had been registered on 8 July
2010, based on documents which had been signed and submitted to the Land Registry
on 7 July 2010, less than four weeks after the Respondent had confirmed that no such
transfer would be registered.

The reistered address of RMP LLP, as recorded on the Land Registry documentation,
was the same as the Respondent’s firm’s head office. The members of RMP LLP
were Mr CS and Mr SR; the same two individuals who were set to become the
Trustees of CW’s Trust under Clause 10 of the 2009 Will. A copy of the relevant AP1
form, registering the transfer, had been signed by the Respondent and was dated 7
July 2010. The AP1 form also showed that the value of the transfer was £600,000
although the actual consideration paid was nil. The form showed that the Respondent
had acted for both CW and RMP LLP in the transfer.

On 13 April 2011 the Applicant wrote to the Respondent and requested an
explanation for his conduct. The Respondent replied on 6 May 2011 and stated that:

o The transfer of 2A Armstrong Road had been completed before CW’s letter of
6 June 2010;

o He accepted that he had written on 14 June that he would not register the
transfer and that he should not have given that assurance but he had forgotten
that the transfer had been made;

. “At the time that the transfer was completed I wrote to (CW) to be sure that
the transfer was what he wanted” (a copy of the letter to CW was enclosed to
the Applicant); and

o “All that was done was done for the benefit and at the behest of (CW). | was
not advising any of them only putting in to place what they had agreed”.



21.

22.

The letter to CW enclosed by the Respondent was dated 3 June 2009 and stated that it
enclosed a copy of the form of Transfer for the transfer of the freehold title of 2A
Armstrong Road to RMP LLP. The letter stated that the transfer was for no
consideration. The letter concluded

“Assuming you want to proceed then do sign the transfer where indicated by
the pencilled cross. You should sign in the presence of an independent witness
who should add his/her address and occupation below your signature again
where indicated. Do please then return the transfer to me”.

There was no evidence that the transfer had ever been signed and returned by CW.
The Respondent’s position was that the letter had been sent at the time the transfer
had been completed but the letter was dated one year prior to the transfer, 2009 and
not 2010.

The AP1 form which registered the transfer from CW to RMP LLP had been signed
by the Respondent and not CW.

Witnesses

23.

The Respondent gave evidence. Two of his referees also gave evidence, Mr T L
Brown and Mr T D Fearon.

The Respondent

24,

25.

26.

217.

The Respondent confirmed the truth of his three witness statements.

The Respondent told the Tribunal that he had had the Transfer in his possession and
that he had been awaiting receipt of the registration fee. The documents in exhibit
DAW1 had come from Mr CS and from his own Will file. The Respondent said that
he had not seen the letter dated 8 June 2009 to Mr CS from Mr CW and this had only
been given to him when he had told Mr CS of the Applicant’s case against him. He
had also not seen the Agreement between Mr CW, Mr CS, Mr SR and RMP LLP and
he had also not seen the second Agreement between Mr CW, Mr CS and Mr SR until
sometime after the complaint by Barnes Coleman. The Respondent referred to his
third witness statement which stated:

“Pages 49-55 are copies of the Agreements that | have referred to in
paragraph 29 of my First Statement and copies of which are shown in my
bundle DAW1/65-68 pages 53 and 54 show the documents with some writing
by C [CW] that I have not seen until now...”.

In relation to the undated TR1 form the Respondent said that he could only assume
that a copy had been taken when he had sent the form to CW and before he had
returned it. The Respondent said that he had not seen the letter addressed to him dated
22 April 2009 from CW regarding the proposed plan to transfer 2A Armstrong Road
to Mr CS and Mr SR.

The last contact the Respondent had had with Mr CW was in approximately June
20009, after the letter dated 28 June 2009 from Mr CW to Mr CS.



28.

29.

30.

31.

32.

33.

In cross-examination the Respondent confirmed that the TRI1 in the Applicant’s
exhibit was his version which he had sent to CW to sign. The Respondent said that the
second version of the TR1 dated 27 May 2010 was exactly the same as the document
attached to his defence and was the date upon which he had submitted the TR1 to the
Land Registry.

The Respondent confirmed that his relationship with Mr CW had been a long-
standing one, from 2002 until 2009 after which he had had no further contact with
him. Communication with Mr CW had always been by correspondence and he
acknowledged that was unusual. He agreed that it was fair to say that he had had a
deep and close relationship with Mr CW and that he had treated him differently to
other clients. He had been unable to attend the funeral but said that his partner Ms NB
had done so. Mr Levey referred the Respondent to DAW?2 and a letter dated
1 December 2005 from the Respondent to Mr CW which stated:

13

| understand that you might by now have a new dog and | hope all is going
well and that he has not either knocked you over or eaten your dinner!!”

The Respondent confirmed that he had been made an Executor of Mr CW’s 2009
Will. He said that he had had to pester him to formalise his Will as he was concerned
for him. He accepted that there had been a conflict of interest by virtue of Ms NB
having been due to benefit under the 2009 Will. He acknowledged that he had been
under an obligation to advise Mr CW to seek independent legal advice but said that in
this particular case, it had not been applicable. He considered that his independent
advice to Mr CW had been sufficient and that he could prepare the 2009 Will. He felt
that he had acted in CW’s best interests and that had Mr CW obtained independent
legal advice, he would not have challenged the Will.

Mr Levey referred the Respondent to the email from Mr CS to the Respondent dated 7
April 2009 which set out the instructions for CW’s 2009 Will. The Respondent said
that he had not seen CW until 28 April 2009 when he had attended the office to sign
the Will. The Respondent confirmed that he had not discussed Mr CS’s email with
CW. Mr Levey submitted that there were differences between the email instructions
and the Will, for example the Will gifted the sum of £35,000 to Mr CS whereas the
email instructions referred to that sum being given to Mr CS “(for distribution by CS
as previously discussed)”.

The Respondent said that Mr CW had told him that Mr CS knew what he had to do
with the money. He acknowledged that he had not pointed out the inconsistency to Mr
Cw.

In relation to being an Executor of the Will, the Respondent acknowledged that it was
not referred to in the Will but said that he assumed it would follow on from the 2003
Will. He said that he had not discussed it with Mr CW. The Will had also omitted any
reference to Charity or the Conservatives albeit referred to in the email from Mr CS.
The Respondent acknowledged that he had not discussed that with Mr CW. He agreed
that he had not followed the instructions in the email and that the terms of the 2009
Will were inconsistent with the written instructions given.
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35.

36.

37.

38.

39.

In relation to 2A Armstrong Road, the Respondent said that he had not been involved
in the drafting of the Agreements at all. He had dealt with the incorporation of the
LLP. He said that Mr CS had been the orchestrator of the scheme and he had prepared
the documentation including the LLP document. The Respondent accepted that he had
prepared the TR1 document.

The Respondent said that he believed that the property was to be held on trust for
income tax purposes and not for inheritance tax purposes. He had not been asked to
give any advice and had he been asked, he said that it would have been outside his
area of expertise. He denied that the scheme had made him feel uncomfortable.

Mr Levey referred to the Respondent’s letter dated 3 June 2009 to Mr CW, which
stated:

“I refer to the above [2A Armstrong Road] and enclose a Transfer under
which you transfer the freehold title in 2A to RMP LLP. | know you have
discussed this with C [Mr CS] and S [Mr SR].

Do not rely on me for any advice on the transfer...”

The Respondent confirmed that had been the extent of his involvement in the
arrangement between Mr CW, Mr CS and Mr SR and he had merely dealt with the
formalities. He said that he had not discussed the transaction with Mr CW and had
had no further contact with Mr CW until he had received notice that he had been
disinstructed.

The TR1 form had been returned in February 2010 and the Respondent told the
Tribunal that it had been returned by Mr CS who had confirmed that Mr CW was
ready to go ahead. The Respondent said that he had not made contact with Mr CW
and had relied on what he had been told by Mr CS. In relation to the TR1 form the
Respondent had been awaiting receipt of the application fee to register the Transfer
which he confirmed had been received from RMP LLP and not Mr CW. The
Respondent said that he had not known the state of Mr CW’s health or that it had
deteriorated but he said that Mr CS had known.

In relation to the Probate proceedings the Respondent said that he was acting for the
Defendants, namely Mr CS, Mr SR and Mr BC. Mr Levey referred to the Particulars
of the defence and counterclaim, which stated:

“(1) In the months leading up to the execution of the June 2010 Will, the
Deceased’s mental capacity deteriorated substantially and rapidly. The
Deceased’s memory started to fail, the effects of which resulted in him being
admitted as an emergency patient in hospital. The Deceased had previously
arranged for a hospital appointment due to take place on 25 May 2010. As the
Deceased suffered from a severe case of Dystonia, the hospital would arrange
for the Deceased to be collected from his home. On 25 May 2010 the
Deceased waited to be collected from his home to attend the said hospital
appointment. The Deceased waited for approximately 2 hours outside his
home and in the summer heat. Despite the Deceased’s deteriorating physical
condition, he continued to wait in the extreme heat for such an excessive



40.

41.

42.

43.

44,

amount of time that upon being discovered he was rushed to hospital where he
was admitted as suffering from severe and potentially fatal dehydration.

(2) Up and until around the end of March, early April 2010, there were further
fundamental and radical changes in the Deceased’s behaviour indicating that
his mental capacity was diminishing. Prior to this time, the Deceased had been
aware of the location of all his belongings in his home and ensured and always
ensured that everything was always stored in its ‘correct’ place. In the event
that any item was not stored in its place, the Deceased would immediately
notice this fact”.

The Respondent agreed that Mr CS must have known that Mr CW had been admitted
to hospital and he accepted that it had been around that time, 26 May 2010, that
Mr CS had given him the £550 to effect registration of the Transfer. The Respondent
could not recall exactly but agreed that he may well have been told by Mr CS that
Mr CW was in hospital and was unwell. The Respondent said that he therefore had
gone ahead with the application to register the Transfer but that he had not seen the
Agreement/ Partnership Agreement.

The AP1 was dated 27 May 2010 and the Respondent confirmed that he had
submitted that immediately but it had not been effected. On 7 June 2010 the
Respondent said that he had informed the Land Registry not to proceed with the
registration, having been informed by Mr CW on 6 June 2010 that he did not want to
proceed. Mr Levey referred the Respondent to the Partnership Agreement which
stated:

“2) The beneficiary shall be entitled to ask for any of the partnership property
to be returned to him if he so desires, and the partners agree that they will
make all efforts to ensure that such requests are dealt with timeously and
without hindrance”.

Mr CW’s instructions to rescind the agreement were contained in a letter to Mr CS
dated 5 June 2010, which stated:

“I refer to the recent agreement that I entered into whereby | gifted the above
property to a limited partnership established by you and Mr SR and for which
| receive in return a monthly payment into a segregated bank account
established in your names but for my ultimate benefit.

| hereby wish to exercise my right to rescind this agreement and | formally
request that you ensure that title to the above property [2A Armstrong Road] is
restored and registered in my name with immediate effect”.

The Respondent accepted that if the Transfer had happened, it had been revoked as a
result of Mr CW’s letter of 5 June 2010 and the partnership was under an obligation to
transfer the property back.

Mr Levey referred to the letter dated 6 June 2010 which had disinstructed the
Respondent. The Respondent said that he had still been Mr CW’s solicitor and friend
and he had had no warning that he would be disinstructed. Mr CS had suggested that
Mr CW was unhappy with his services and that he had not liked the Respondent’s
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letter which stated that the Respondent would not be advising on the transaction. The
Respondent agreed that he had been surprised and upset and his feelings had been
hurt.

Mr Levey referred to Mr CW’s letter of 6 June 2010, which stated:

“Kindly note that I no longer wish you to act on my behalf in any capacity and
| have instructed new solicitors Messrs Barnes Coleman & Co. | enclose my
signed authority to you and request you forward all my files to them.

Re: 2a Manor Trading Estate Benfleet Essex [2A Armstrong Road]

Please be notifed (sic) you (sic) that | wish to revoke my instructions to
transfer the above property with immediate effect. Please take no further steps
to effect the transfer and if it has been effected, you must rescind it
immediately. | enclose a copy of a letter | have sent to CS to same effect”.

The Respondent said that the copy letter to Mr CS had not been enclosed.

The letter continued:

“Re My Will

Please be advised that | have today made a new Will which revokes my
previous Will held by you. Please also send the original of that will to Barnes
Coleman & Co”.

The Respondent confirmed that he had been confused by this letter and had wanted to
know what was going on.

Mr Levey said that Mr CW had also written to the Respondent on 4 June 2010 and the
letter contained a handwritten annotation “& I do mean ALL paper work”. The
Respondent acknowledged this but said that he had not immediately returned all
papers albeit he did not have a lien over them. He agreed that there had been no good
reason for him not to return them and he had not done as he was asked. The
Respondent admitted that he had wanted to speak to Mr CS about what was
happening albeit it had been CW who was his client. He said that he had not asked Mr
BC.

Mr Levey referred the Respondent to the letter from Barnes Coleman & Co dated 11
June 2010, which stated:

13

We would inform you that our client is in hospital at the present time and any
delay in the return of these documents is causing him great distress and it is
imperative that you now send these documents to us by return. Urgent
arrangements have to be made for his healthcare and it is essential that we are
made fully aware of the contents of the Power of Attorney you hold.

In the meantime, we refer to our client’s letter of authority dated the 6™ June



50.

51.

52.

53.

54,

55.
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and we shall be obliged if you would in particular let us have your response to
the title relating to 2a Manor Trading Estate, Benfleet, Essex and what is the
current situation relating to that property”.

The Respondent acknowledged that he had not returned the papers but said that he
had offered for them to be collected. He told the Tribunal that he had already advised
Barnes Coleman about 2A Armstrong Road in previous correspondence.

Mr Levey referred to the Respondent’s letter to Barnes Coleman dated 17 June 2010,
which stated:

“We write having been informed that CW passed away today.

Obviously the urgency has now gone out of the situation. Would you please let
us have sight of a copy of the latest will.

We will obviously require the authority of the executors named in the new
will, assuming that the writer is no longer an executor.

For now the executors may telephone to make an appointment to look at the
files that we hold”.

The Respondent said that he had wanted to see the new Will but accepted that he was
not entitled to see it. As Mr CW had died, the Respondent said that he considered that
the urgency to return the files had gone out of the situation. The Respondent accepted
that he had had concerns regarding Mr CW'’s state of mind as had Mr CS and that
they had discussed the new Will and what to do next. The Respondent said that he
was concerned at having been disinstructed and was concerned for others. The new
Will had removed friends as beneficiaries and had replaced them with Mr CW’s
daughter.

The Respondent acknowledged his letter dated 7 July 2010 sent to the Land Registry
and which stated:

“We refer to our recent correspondence and do renew the Application for
Registration.

As explained before the fee is calculated on the value even though there was
no cash consideration in the transfer”.

The Respondent confirmed that the instructions to renew the registration application
had come from Mr CS. Mr CS had attended at his office and asked him to proceed
with the Transfer and he had done so. He denied that he had been anxious about the
Transfer proceeding, having found out about the new 2010 Will. The Respondent told
the Tribunal that he had not remembered giving his undertaking to Barnes Coleman in
June 2010 that he would not proceed with the Transfer. He said that the undertaking
had been on another file. He also said in evidence that he had not remembered that he
had already tried to register the transfer.

Mr Levey referred to the Respondent’s letter dated 7 July 2010 which stated “...renew
the Application for Registration” and the Respondent accepted that it appeared that he
had been aware of the undertaking.
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Mr Levey referred the Respondent to the various letters between him and Barnes
Coleman where they had sought the return of Mr CW’s files and papers. In addition,
on 8 July 2010 Barnes Coleman had written:

13

We note that you state that your Mr Webb (the Respondent) and other “friends
of C” are expressing disquiet about the latest Will. This is obviously because
of the substantial difference between the two Wills and because various
benefits to various “friends” have been revoked”.

The Respondent denied that it had been on his mind at all when he had renewed the
registration application that the new Will had revoked benefits to friends.

A further letter from Barnes Coleman dated 23 February 2011 stated:

13

We have obtained up to date office copy entries which we are astounded to see
shows the property was registered on the 8" July 2010, in the name of RMP
LLP, despite the assurance contained in your letter to us dated the 14™ June
2010 when you stated “...we can confirm that we will not be registering any
Transfer in respect of 2a Armstrong Road...”.

The Respondent accepted that he had not then responded to say that he had forgotten
about his undertaking. He said that he had been horrified at the realisation. The
Respondent agreed that when put to him by Barnes Coleman that he had breached his
undertaking he had not replied that it had been an innocent mistake nor had he
notified his insurers. Whilst he did not consider that there could have been a claim
against him as he believed there had been no loss, the Respondent agreed that he
should have notified his insurers.

In relation to acting for the Defendants in the Probate proceedings, the Respondent
acknowledged that there could be a potential conflict of interest since he had now
accepted that the Transfer should never have happened but he said that his clients’
position was that it should.

Mr Levey said that Barnes Coleman had been replaced by Birkett Long Solicitors
who had also entered into correspondence with the Respondent regarding the Transfer
of 2A Armstrong Road. The Respondent acknowledged that he was asked to explain
his conduct and over a period of months he had not advised Birkett Long of his breach
of undertaking nor that it had been an innocent mistake. The Respondent said that the
first time he had mentioned his mistake had been to the Applicant. The Respondent
said that mistakes happened and he did not consider that the public thought worse of
the profession for that.

In re-examination the Respondent said that Mr CW had attended at his office on 28
April 2009 to sign his Will. In relation to the written instructions received by the
Respondent from Mr CS by email dated 7 April 2009, the Respondent said that he
was unsure whether that email had been seen by Mr CW.
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In the period June/July 2010, the Respondent confirmed that he had received various
letters from Barnes Coleman on behalf of Mr CW, he had given his undertaking not to
register the Transfer and had then sought to renew the registration of the Transfer.
The Respondent told the Tribunal that at that time he had had a normal workload
including carrying out his own accounts. He said that he had generally worked from
6.30am until approximately 7.30pm.

The Respondent acknowledged that in all of his correspondence with Barnes Coleman
and Birkett Long Solicitors he had not provided an explanation for his breach of
undertaking which he described as an innocent mistake. He said that he still could not
explain it and that when the breach had been identified to him by Barnes Coleman, he
had been shocked. The Respondent told the Tribunal that he had not wanted to reply
to Mr K of Barnes Coleman as he alleged that Mr K had been aggressive towards him
in correspondence and had made accusations regarding the loan by Mr CW to the
Respondent’s partner, Ms NB.

In response to a question regarding the Probate proceedings, the Respondent said that
he had taken advice from Counsel that there was no reason for him not to act for the
Defendants in those proceedings.

Mr T L Brown

66.

67.

68.

69.

Mr Brown told the Tribunal that he had been a solicitor for over thirty years and had
known the Respondent since the 1980s whilst working in the Southend area. He knew
the Respondent reasonably well having dealt with matters where the Respondent was
the opposing solicitor and they had also discussed a possible merger although that had
not taken place.

Mr Brown confirmed that he had read the Rule 5 Statement and the Respondent’s
Response after which he had written his testimonial dated 1 May 2012 in support of
the Respondent. He told the Tribunal that in all of his dealings with the Respondent he
had found him to be straightforward and honest. Had he not done so, Mr Brown said
that he would not have contemplated a possible merger; albeit the merger did not
proceed, that had had nothing to do with any issue regarding the Respondent’s
honesty.

Mr Levey referred Mr Brown to the testimonial from former District Judge Skerratt
dated 23 May 2012, which stated:

13

| also observed that he could allow sympathy for an unfortunate client to lead
him to seek the unlikely or downright impossible when a more practical
approach would have been to tell the client to accept the inevitable”.

Mr Brown said that from his experience, the Respondent’s professional judgment
could not be clouded. The Respondent had always been very conscientious and tried
to do his best for his clients.
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Mr T D Fearon

70.

71.

72

73.

Mr Fearon confirmed that he had qualified in 1975 and had continued in practice
since then. He referred to his testimonial on behalf of the Respondent dated 23 May
2012.

He said that he knew the Respondent very well having been in partnership with the
Respondent for approximately eighteen months. They had been full equity partners
and had worked very closely together. Since then, Mr Fearon said that he and the
Respondent had known each other socially; he recommended work to the Respondent
and they would speak on the telephone occasionally in a professional capacity and the
Respondent was always helpful.

Mr Fearon told the Tribunal that he had come to speak on the Respondent’s behalf as
there was no doubt in his mind that the Respondent would not do anything which was
dishonest. He might make a mistake but that did not mean that he had been dishonest.

Mr Levey referred Mr Fearon to the same comments of former District Judge Skerratt,
as he had Mr Brown. Mr Fearon said that he had no experience of the Respondent
having allowed his personal sympathies to cloud his professional judgment.

Findings of Fact and Law

74.

Allegation 1.1: Acted in a position of a conflict of interests, contrary to Rules 3.01
and 3.04 of the Solicitors’ Code of Conduct 2007 (“SCC”);

Allegation 1.2: Failed to act in the best interests of his client, contrary to Rule
1.04 of the SCC;

Allegation 1.3: Breached an undertaking, contrary to Rule 10.05 of the SCC;

Allegation 1.4: Failed to act with integrity and acted in a manner likely to
diminish the trust the public placed in the profession, contrary to Rules 1.02 and
1.06 of the SCC.

Submissions on behalf of the Applicant

74.1

74.2

74.3

74.4

Mr Levey referred the Tribunal to the Rule 5 Statement and exhibited documents
upon which the Applicant relied. He also referred to his updated Skeleton Argument.

There were, he said, two issues in the case before the Tribunal:

74.2.1 The Wills; and

74.2.2 The transfer of 2A Armstrong Road

Allegations 1.1 and 1.2 arose from preparation by the Respondent of CW’s Will in
April 2009 from which Ms NB, the Respondent’s co-habiting partner and his

employee, stood to derive a significant financial benefit.

Allegation 1.1 was admitted by the Respondent but allegation 1.2 was denied.
Mr Levey said that the Applicant could not understand on what basis the Respondent
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denied that he had not acted in the client’s best interests. There had been a clear
conflict of interests and in those circumstances, the Respondent had been under a duty
to advise his client (CW) that he should have obtained independent legal advice; that
was in the client’s best interests. If he failed to do so, which Mr Levey said the
Applicant maintained he had done, he had not acted in the client’s best interests.

Allegations 1.3 and 1.4 related to the transfer of 2A Armstrong Road to RMP LLP.
The Transfer had been effected by a form APl sent to the Land Registry and
completed by the Respondent, purportedly acting on behalf of CW on 7 July 2010,
notwithstanding that CW had, to the Respondent’s knowledge, died a few weeks
earlier. Mr Levey said that the Transfer had been made in circumstances where the
Respondent had been instructed by CW in writing on 6 June 2010 that he no longer
wished the Respondent to act for him and that all papers should be returned to his new
solicitors. In addition, that the instructions to transfer the property had been revoked
“with immediate effect”. The Respondent had also undertaken to CW’s new solicitors
in writing on 14 June 2010 that the property would not be transferred.

Mr Levey told the Tribunal that allegation 1.3 was admitted by the Respondent but he
denied allegation 1.4. He submitted that it was in reality “and/or” in relation to
allegation 1.4; it was open to the Tribunal to find one or both proved but it was not
necessary for the Applicant to succeed on both as they were separate and distinct
allegations.

As to the allegation of lack of integrity, Mr Levey said that the Respondent denied
that he had breached Rule 1.04 of the SCC as he said that he had forgotten about his
undertaking not to effect the Transfer.

Mr Levey said that it was more difficult for the Applicant to understand how the
Respondent continued to deny that he had breached Rule 1.06 of the SCC. It was the
Applicant’s case that the Respondent had done something, by effecting the Transfer in
breach of his undertaking, which meant that a member of the public would have less
confidence in the profession having heard the case than if they had not done so.

Mr Levey told the Tribunal that client CW had been elderly and very ill. He had been
a client of the Respondent’s for many years and the Respondent had been his friend as
well as his solicitor. The Respondent was an Executor of CW’s 2009 Will. The
Respondent’s co-habiting partner, Ms NB, would have benefitted from the 2009 Will
by virtue of a loan made to her by CW being written off. Out of the blue the
Respondent had received a letter from CW’s new solicitors disinstructing him.
Mr Levey said that it was striking how anxious CW had been for the Respondent to
return all of his papers. It had been made very clear to the Respondent that there
should be no transfer of the property at 2A Armstrong Road and he had stated to
CW’s new solicitors that there would be no registration of the property; that had been
his undertaking.

Mr Levey said that Mr CW had then died and only a few weeks later, the Respondent
did what he had been instructed not to do and he effected the transfer of the property
by registering the Transfer at the Land Registry. Mr Levey submitted that even had it
been an honest mistake, as put forward by the Respondent, the public would think that
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the profession and the Respondent as a solicitor, was not as trustworthy as one would
expect them to be.

Mr Levey referred the Tribunal to the authority of Twinsectra Ltd v Yardley and
Others [2002] UKHL 12. He said that on the authorities, the test for dishonesty was as
set out in Twinsectra namely the objective and subjective tests.

The Applicant did not accept that the Respondent had made a mistake in registering
the Transfer or that he had forgotten about his undertaking and it was the evidence
placed before the Tribunal by the Applicant which was the truth. Mr Levey submitted
that more had been going on behind the scenes than the Respondent was prepared to
admit. It was evident that he had been very concerned that he had been disinstructed
by Mr CW. As to the question of dishonesty, the Respondent had put forward mistake
as the reason for the registration but Mr Levey submitted that was not possible on the
evidence. The Respondent’s conduct in breaching the undertaking and having
conducted himself with a lack of integrity and/or having diminished the trust the
public placed in the profession, had been dishonest.

Mr Levey said that there were ongoing Probate proceedings in relation to the dispute
between the 2009 Will and the 2010 Will. The Respondent continued to act in those
proceedings which the Applicant considered to be inappropriate and to be a clear
conflict of interest. His clients in those proceedings, namely Mr CS, Mr SR and
Mr BC, were seeking to uphold the 2009 Will and the transfer of 2A Armstrong Road.
Mr Levey said that on his own evidence the Respondent had accepted breaching his
undertaking to Barnes Coleman by transferring the property and he had accepted that
he ought not to have done it. His clients in