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A. INTRODUCTION 

1. I am a solicitor and partner at Osborne Clarke LLP (“Osborne Clarke” or the “firm”) and the 

Respondent in these proceedings.  I make this statement for the purposes of the substantive 

hearing of this matter before the Solicitors Disciplinary Tribunal.  The matters I address in this 

statement are set out and summarised in its table of contents above. 

2. Unless I state otherwise, the facts in this statement are within my knowledge and true.  Where the 

facts are not within my knowledge, they are true to the best of my knowledge and belief, and I 

identify the source.  This witness statement includes the contents of my confidential and 
legally privileged communications with my client.  Nothing I say in this statement is intended 

to and I do not have any authority to waive legal privilege belonging to my client. 

3. I refer to: 

3.1 the Applicant’s Statement in these proceedings dated 28 May 2024 pursuant to Rule 12(2) of the 

Solicitors (Disciplinary Proceedings) Rules 2019 (the “Rule 12 Statement”) and its 

accompanying Exhibit IWB1.  I also refer to my Answer in response to the Rule 12 Statement 

dated 8 August 2024 (the “Answer”) and its accompanying Exhibit ASH1, and the Applicant’s 

Reply to the Answer dated 9 September 2024 (the “Reply”), filed in accordance with the standard 

directions in the proceedings.  I refer to the pages of Exhibit IWB1 and Exhibit ASH1 in the 

format [IWB1/X] and [ASH1/X] respectively; 

3.2 the witness statement of Dan Neidle dated 18 September 2024, served on behalf of the Applicant.  

I address parts of Mr Neidle’s witness statement during the course of this statement below, but to 

the extent that I do not specifically address a point from Mr Neidle’s statement, that should not 

be considered as any acceptance from my part of the same; and 

3.3 a paginated bundle of documents which is exhibited to this witness statement and marked Exhibit 

ASH2.  The exhibit comprises true copies of the documents referred to in this witness statement.  

I refer to the pages of Exhibit ASH2 in the format [ASH2/X].  In this statement, I adopt terms 

defined in the Rule 12 Statement. 

B. MY ROLE AND EXPERIENCE  

4. I qualified as a solicitor on 16 February 2004 and was employed in my early career at what was 

then Lovells LLP.  I then moved to Olswang LLP, where I spent 10 years as a specialist media 

litigator.  I became a partner at Olswang LLP in 2012 and then moved to Osborne Clarke LLP as 

a partner in May 2016.  I currently lead the Media and Information Law Disputes team (consisting 

of 4 Partners and 8 Associates with whom I have a very close working relationship) and co-lead 

the international Cyber and Contentious Data Protection team, which consists of a large number 

of Partners and Associates across EMEA. I also led the Technology, Media and Communications 

sector team (in excess of 100 lawyers) for five years and for the last two years I have been a 
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member of the UK Management Board as Head of Client Strategy. I would not be trusted with 

these leadership positions if there were doubts about my integrity or ability to lead teams. 

5. My practice lies principally in managing board-level crises and resolving disputes related to the 

internet, cybersecurity, data protection, and reputation.  In relation to reputation work, I act for 

both claimants and media defendants on privacy, defamation and confidentiality issues and have 

many years of experience in the field.  On the claimant side of my practice, the bulk of my work 

in recent years has been acting for companies, although I occasionally act for individuals.  On the 

defendant side, I act for a number of publishers providing pre-publication and post-publication 

advice and act for several large companies who are regularly on the receiving end of litigation 

and threats of litigation from high-net-worth individuals.  I am recognised in Chambers and Legal 

500 as a leading individual for Crisis Management as well as Defamation, Privacy and Reputation 

Management. I have worked hard to become recognised and respected as a leader in the field, but 

this would not have been possible without having worked with and learnt from many highly 

dedicated and talented lawyers along the way (including those with whom I currently work at 

Osborne Clarke). Likewise, Osborne Clarke enjoys an excellent reputation for its culture and 

doing things in the right way, including hard fought litigation. 

6. I feel that my experience and perspective of the market has given me a good overall understanding 

of relevant law and practice. I try to stay up to date by attending and speaking at conferences and 

by attending and organising regular training sessions within the Media and Information Law team, 

supported by our dedicated Knowledge team.  

7. As a lawyer and partner, I have always taken my regulatory and ethical obligations extremely 

seriously.  I am often advising clients in time sensitive situations, providing advice out of hours 

and at short notice on critical decisions that often have an ethical dimension.  It is therefore 

important that I have a good understanding of my regulatory obligations and have these at the 

forefront of my mind in all that I do.  I am in regular contact with the excellent compliance team 

at Osborne Clarke.  I believe that I act with honesty, integrity and independence and in a manner 

that upholds the public trust in the profession.  I remain of that view despite the allegations against 

me in these proceedings.   

8. I believe, based on client and industry feedback, that I have a reputation in the media law sphere, 

including amongst in-house counsel at national newspapers, for adopting a fair and constructive 

approach on the matters on which I am engaged.  I try to resolve disputes in a reasonable and 

pragmatic way.  Numerous in-house counsel at national newspapers have told me and members 

of my team that they have been impressed by the approach taken by my team in correspondence 

and over the telephone.  I take pride in that approach, which was developed at my previous firm, 

and has allowed me to develop a practice acting for both claimants and defendants. 
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C. MY UNDERSTANDING OF CUSTOM AND PRACTICE IN MEDIA COMPLAINTS 
9. Before setting out the factual circumstances relevant to this matter and my explanation of why I 

acted in the way that I did, I set out my understanding of some relevant aspects of custom and 

practice in media complaints as at the relevant time in July 2022 (most of which remains my 

current understanding).  I understand that my state of mind in this respect is considered to be 

relevant to way in which I drafted the relevant correspondence in July 2022. 

10. Over the years I have acted on very many reputation and other media complaints both for potential 

and actual claimants and potential and actual defendants.  The underlying legal cause of action in 

relation to these complaints can be in defamation, privacy, harassment, data protection or other 

causes of action and very often combinations of these.  In addition, there may be the potential for 

complaints through regulatory channels rather than (or in addition to) the courts. 

11. The nature of the complaints can vary enormously including: 

11.1 as regards potential claimants: 

11.1.1 where the potential claimant is well known, perhaps a public figure; 

11.1.2 where the potential claimant is a corporate; and 

11.1.3 where the potential claimant is an individual who is not well known; 

11.2 as regards potential defendants: 

11.2.1 complaints against national or local newspapers in relation to matters published; 

11.2.2 complaints against broadcasters in relation to matters broadcast; 

11.2.3 complaints relating to private correspondence; and 

11.2.4 complaints both against identifiable or anonymous individuals in relation to material 
published online;  

11.3 complaints where the claimant is seeking: 

11.3.1 to prevent the circulation or continued circulation of the material question; or 

11.3.2 vindication and/or damages in respect of material which has already been published; 
and 

11.4 complaints: 

11.4.1 which relate only to matters within the United Kingdom; and 

11.4.2 where some aspect such as the location of the potential claimant or defendant or the 
subject matter occurred or the matter was published abroad. 

12. All of these factors (as well as the inherent variability of the approach adopted by different clients) 

can lead to a very significant differences in legal and strategic approach.   

13. A relatively common factor in reputation management issues is urgency.  Frequently I have been 

instructed at short notice in relation to the proposed imminent publication of material – both for 

potential claimants and media defendants.  It is common for media organisations only to contact 
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individuals who are the subject of intended reporting at a very late stage in the process, shortly 

before the proposed story is to be published.  This leads to working very quickly, ascertaining the 

facts and the broader circumstances as best one can in the time available and taking the 

appropriate action, often at inconvenient times such as over the weekend.  Few if any media 

publications will hold back reporting of material pending any prolonged period of work 

undertaken by the lawyers.  Working in such circumstances is often extremely challenging in 

relation to both claimant and defendant work. 

The demarcation of practitioners 

14. In my experience, the area of media law is significantly – albeit not entirely – demarcated between 

those who tend to act for potential claimants and those who act for defendants.  There are solicitor 

firms who tend to act for potential claimants such as Carter-Ruck and Schillings and those who 

tend to act for potential defendants such as RPC and Simons Muirhead.  In that context, my 

practice is more balanced than some in that, as set out above, I act for both potential claimants 

and defendants (including media defendants). 

15. Most large media organisations and all national newspapers have inhouse lawyers experienced in 

dealing with media complaints.  While inhouse lawyers do move from time to time between 

publications, I am not aware of inhouse lawyers commonly becoming claimant lawyers.  

Accordingly, I think it is fair to say that inhouse lawyers at newspapers and other media 

organisations often have a one-sided perspective and limited experience of acting for companies 

and individuals against activist bloggers. That said, in my experience there is a general 

understanding among experienced inhouse lawyers that publishers make mistakes; that many 

complaints are entirely legitimate; and that being able to seek to influence or rectify inaccurate 

reporting is important to the healthy functioning of society and freedom of expression. 

Custom and practice generally 

16. Given the huge variety of media complaints described above, I believe it is difficult to describe 

any standard custom and practice in respect of media complaints generally and defamation 

complaints specifically.  However, I have set out below my understanding of certain customs and 

practices as at July 2022 that are relevant to these proceedings. 

Confidentiality 

17. In my experience, the use of the label “private and confidential” is common in early pre-action 

correspondence in defamation cases.  I have also seen the labels used on “pre-action protocol 

letters” (often referred to as "letters of claim" or “letters before action”), which are the first formal 

step in litigation proceedings, although less so than earlier stage correspondence. 

18. I am aware that Gatley on Libel and Slander, jointly edited by HHJ Richard Parkes KC, proposes 

the use of labels to prevent publication of letters before action.  At section 26-007, it reads: “…if 
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there is a risk that [a letter] may be published, it should be headed “Private and confidential - 

Not for publication”.43”, with footnote 43 including the following explanation: “…Heading a 

letter as suggested will not necessarily put off the recipient from taking this course of action, but 

a responsible solicitor would certainly advise his client that it would be inadvisable (as a potential 

breach of confidence, or as aggravating the situation and possibly the damages)”.   

19. There are number of reasons why a potential defamation claimant may wish to keep early 

solicitors' correspondence confidential.  Firstly, the correspondence may contain sensitive private 

or confidential information which the potential claimant may not wish to be published.  Secondly, 

even if the initial correspondence does not contain such information, it may be envisaged that in 

any ongoing defamation dispute it will be necessary to disclose such information and it may be 

desirable to seek to establish a confidential channel of correspondence from the outset.  Thirdly, 

publication of either the contents of the correspondence, or even the fact of it or any potential 

claim to which it relates, may lead to the republication of the allegations complained of and elicit 

unfair and uninformed criticism of the potential claimant. 

20. I also consider that in certain circumstances there is a solid legal basis for asserting that pre-action 

solicitors' correspondence is confidential.  The law of confidentiality is relatively complex with a 

number of grey areas but it is clear that there is no requirement for there to be a pre-existing 

relationship between the sender and recipient to establish an obligation in confidentiality and/or 

for private correspondence to be confidential.  That broadly I believe explains the widespread use 

of the term “Confidential” on legal and other commercial correspondence. 

21. In addition, I understand (as I did in July 2022) that a claim in confidentiality can be defeated 

where there is a sufficient public interest in the disclosure of the information in question.  Having 

worked on many privacy and confidentiality cases where a public interest defence was raised, I 

am aware that the arguments for and against such a defence arising were almost always complex 

and one could rarely, if ever, say that such a defence was bound to succeed – or indeed fail. 

22. I recognise that where it could be shown that an individual, such as a politician, had made an 

illegitimate defamation complaint, for example in respect of an allegation which they knew to be 

entirely true, a public interest in disclosing the fact of the complaint might arise.  However, before 

these proceedings, it had never been suggested to me – and I was aware of no legal authority 

which supported the proposition – that any significant public interest arose in respect of an 

individual making a legitimate defamation complaint.  Indeed, I consider that there are good 

reasons in public policy to allow such complaints to proceed in confidence until such time as they 

legitimately enter the public domain. 

23. I also understand that whether an obligation in confidentiality arises may depend on the custom 

and practice in a particular situation. However, as I explain further below, I was not aware of any 

practice in the media which would in any way call into question the ostensible confidentiality of 
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pre-action defamation correspondence. Until these proceedings, it had also never been suggested 

to me that such a practice may exist and that for this reason, the propriety of labelling such 

correspondence “Confidential” was in any way questionable. 

24. I recognise that the landscape and view on the use of such labels has recently been brought into 

greater focus, in particular, with a public debate on Strategic Lawsuits against Public Participation 

(“SLAPPs”). I understand the debate primarily to be focussed on the substance of defamation 

complaints – in other words those might be considered to be illegitimate as they are groundless 

and designed only to stifle public interest reporting. Part of the debate has also considered the use 

of labels, which has been criticised as part of that picture.  But, despite there being a greater focus 

on the use of labels to ensure that they do not mislead and are applied correctly, they continue to 

be regularly applied to correspondence.   

25. I am also aware of the Updated Warning Notice issued by the SRA in May 2024 (and the Warning 

Notice issued prior to that in November 2022) and its guidance on the use of such labels. I have 

close regard to this guidance in my practice and my team has had training in relation to it.  The 

Updated Warning Notice acknowledges that “[w]e accept that there will be legitimate reasons 

for labelling correspondence and that this is a long-established practice in the legal profession”.  

This expressly acknowledges that there are legitimate circumstances for the labelling of 

correspondence.   

Not for publication 

26. In my experience another very common label used on defamation correspondence is “not for 

publication” (or "not for broadcast" in relation to television).  That term is very well understood 

by inhouse media lawyers in particular and is designed to indicate to the recipient that the 

intention of the sender is that the letter will not be published.  The intended effect and reasons for 

it largely overlap with the intended effect and reasons for contending that a letter is confidential 

save that as a matter of impression they are words which seek to engage with good journalistic 

practice rather than asserting a legal right. 

Without prejudice 

27. In my experience it is very common in defamation complaints for solicitors acting for both 

claimants and defendants to libel claims to seek to enter into without prejudice discussions, often 

before the full nature of the dispute has crystalised.  In fact, in my experience, inhouse media 

lawyers sometimes like to move to without prejudice discussions very quickly, often before a 

formal complaint has been made in writing.  This is particularly so when they realise that a mistake 

of fact has been made and the pragmatic solution is to start talking about a correction as soon as 

possible.  
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28. For example, I very recently acted for a client in relation to an advert published in a very well-

known national newspaper which had the potential to cause substantial damage to a company's 

reputation. The matter was very urgent because the matter had already gone to print and so I called 

the senior solicitor at the newspaper to give advance notice of a complaint that we were about to 

send. The solicitor was grateful for the heads up and having received our letter (which was not a 

formal "letter before action"), and sent me an email marked "Without Prejudice" asking for a 

without prejudice call to discuss the matter (see [ASH2/34-35]).  The without prejudice email did 

not contain any concession; it simply was an invitation to create a without prejudice channel of 

communication.  We then had a without prejudice telephone call and an exchange of without 

prejudice correspondence (alongside some open correspondence) in order to resolve the matter 

quickly and pragmatically the same day.   

29. The above example of concurrent open and without prejudice correspondence before any formal 

letter of claim is very common amongst the media law community.  In recent years, I, and 

members of my team, have had many communications with inhouse media lawyers on a without 

prejudice, confidential or "not for publication" basis at the very outset of a dispute.  Setting up 

such channels can allow the lawyers on both sides to have an open and pragmatic discussion about 

resolving the dispute quickly without the parties become entrenched in legal arguments or making 

matters worse with threats of litigation or further publication.  My understanding is that this 

practice is very common with other firms acting on libel matters too. 

30. The purpose and effect of making communications without prejudice is that the communications 

and the negotiations are inadmissible in any subsequent legal proceedings.  That is usually 

desirable from both sides’ perspective since it allows a candour in the communications without 

either the substance of the communications or the mere fact that each of the parties were prepared 

to contemplate such discussions being referred to in proceedings.  If the practice was that the 

confidentiality of such discussions was not respected (or that without prejudice correspondence 

could be published without consequence), such discussions would be conducted very differently 

and, in my view, would not be as effective as they are resolving libel disputes early. 

31. I have always proceeded on the understanding that without prejudice communications are 

confidential.  That is because if the communications are inadmissible in any subsequent 

proceedings, it is difficult to see how that inadmissibility could be maintained if the 

communications are in the public domain. For these reasons, I am extremely careful in how I refer 

to without prejudice correspondence, including the mere fact of it, and generally find that other 

leading litigation firms are too.   

Communicating defamation letters to “others” 

32. I understand that the Applicant contends that there is a widespread practice of recipients of 

defamation letters communicating them to “others”.  To the extent that this means that within a 
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media organisation there is a degree of internal communication of defamation letters, I agree.  I 

have acted, and continue to act, for media organisations and I recognise, for example, that an 

individual journalist in receipt of a defamation letter may well circulate it to their editor and/or to 

inhouse lawyers.  It may also be communicated to external lawyers to obtain advice.  However, I 

am not aware of any more widespread communication of such letters, especially letters that are 

expressed to be confidential and/or without prejudice.  There may be different practices within 

different media organisations.  To the extent that there is a consistent practice with letters 

communicated more broadly than this, I am not aware that this has ever been publicly stated and 

it was (and is) not known to me. 

33. To the extent that the Applicant is referring to the publication of pre-action correspondence to the 

world, in my experience it is very rare that any media organisation will publish the contents of 

any defamation letter or refer to the existence of a pre-action letter (with the notable exception of 

Private Eye).  As regards the publication by the media organisation of the mere fact of a 

defamation complaint or claim, this too in my experience is rare. I can remember very few 

occasions where the media have referred publicly to the existence of pre-action legal 

correspondence, whether that correspondence is expressed to be confidential or otherwise. 

34. In particular, I had never heard it be said that claimant lawyers in this area should be mindful of 

a practice on the part of defendants of the dissemination of defamation letters which is so 

widespread that it could affect the potential confidentiality of the letters.   

Politicians 

35. The Applicant contends that defamation claims brought by “very senior politicians are highly 

unusual”.  I do not know what the Applicant means by “very senior politicians” in this regard.  I 

am aware that it was not uncommon for politicians to bring libel claims.  When I was at my 

previous firm Olswang, I worked with Geraldine Proudler, a partner at the firm and top-ranked 

media litigation lawyer, who was particularly well known for successfully defending The 

Guardian newspaper in separate libel claims brought in the 1990s by then Conservative MPs, 

Jonathan Aitken and Neil Hamilton.  I have subsequently been aware of libel claims brought, for 

example, by Lord McAlpine, the former Treasurer of the Conservative Party against Sally 

Bercow, the wife of the then Speaker of the House of Commons; and Tory MPs, Tim Yeo and 

Andrew Mitchell.  In 2017, Nadhim Zahawi, at the time MP for Stratford-upon-Avon, was 

awarded £200,000 libel damages against Press TV in relation to false allegations relating to the 

funding of terrorism [ASH2/3-4].  I am also aware from conversations with other libel lawyers 

that many more examples exist of politicians engaging in pre-action correspondence in order to 

prevent or correct inaccurate reporting. 

36. Politicians, like all high profile individuals, need to consider very carefully before embarking 

upon any defamation complaint or claim.  The consequences of failed libel actions can be severe 
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As stated above, I am aware of 

numerous other politicians in addition to Mr Zahawi himself who have sued for libel in an attempt 

to clear their name from seriously defamatory allegations. 

117.  

 

 

 

 

 

 

   

118.  

 

 

 

 

  

119. Ultimately, for any individual (and particularly a Cabinet minister), the decision to commence 

defamation proceedings is one which requires very careful consideration, given the cost, the 

commitment of time, the inherent risks and the potential for adverse publicity.  However, in my 

experience, very few defamation claims get as far as issuing proceedings.  The vast majority of 

cases are resolved at the pre-action stage.  That is particularly so in today’s fast-moving news 

environment where the priority for the claimant is often damage limitation rather than seeking 

damages and costs recovery.  Likewise, when I act for media publishers in relation to well-argued 

defamation complaints, the publishers often wish to engage in a sensible dialogue with the 

claimant at a very early stage to try to resolve matters before costs escalate and further damage is 

done. 

120.  

 

 

 

 

 

I understand that no finding has been 
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160. I have spent many hours thinking about what I might have done differently.  It is easy to pick 

holes in the precise wording that I used in hindsight and, on reflection, I could have explained 

some of the wording that I used in greater detail.  But I remain of the view that I had a duty to act 

in the way that I did based on the instructions that I was given at the time.  I followed what I 

considered to be the law, practice, and regulatory code to pursue my client's best interests.   

161. The proceedings have been the subject of a great deal of publicity since Mr Neidle named me on 

his blog.  I exhibit at [ASH1/227] and [ASH2/30-33] some of the emails that I have received from 

members of the public who have either read Mr Neidle's blog or subsequent press coverage.  

Whilst I am robust enough not to take too much notice of these emails, it is nonetheless distressing 

to receive them.  Mr Neidle published a headline on his blog stating "Nadhim Zahawi's lawyer at 

Osborne Clarke may now be struck off."  That was particularly difficult to read. 

162. For the most part, the legal profession, especially those operating in the media law space, have 

been very sympathetic to my predicament.  However, I have picked up some concerns about the 

allegations concerning my integrity.  For example, one referrer of cyber crisis work to my team 

has told a colleague of mine that she will not refer work to Osborne Clarke while these 

proceedings are going on.  Another legal industry group that I am involved with suggested that I 

take a “back seat role” on a particular project while the proceedings are ongoing given its own 

focus on legal ethics.   
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163. I have been asked about the proceedings by countless colleagues, clients and friends.  Whilst 

everyone has been extremely supportive, I still have to explain the case and my position on it, 

which I have now had to do many times – but without of course being able to reveal privileged 

communications.  This has all been a very big distraction to what is already an intense and often 

stressful role.   

164. Nonetheless, it has been a learning experience. My team, and indeed the whole litigation team at 

Osborne Clarke, are now more cautious in the use of labels on correspondence and ensure that we 

explain such labels fully, even when the recipients of our letters are familiar with the labels. I 

have noticed that other firms are now doing the same.  I hope that my experience has been a 

learning experience for others too and makes a meaningful contribution to the debate about 

SLAPPs. 

STATEMENT OF TRUTH 

I believe that the facts stated in this witness statement are true. 

I understand that proceedings for contempt of court may be brought against anyone who makes, or causes 

to be made, a false statement in a document verified by a statement of truth without an honest belief in its 

truth.   

 

Signed: ………… ………………. 

Dated:       4 November 2024 

ASHLEY SIMON HURST 
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